United States Department of the Interior

BUREAU OF LAND MANAGEMENT
Montana State Office
5001 Southgate Drive, P.O. Box 36800

Billings, Montana 59107-6800
http://www.mt.blm.gov/

3160 (922.PL) P

June 6, 2001
I nstruction Menmorandum No. Mr-2001- 051
Expires: 9/30/2003
To: Field Managers, Mles City and North Dakota Field Ofices
Supervisor, Geat Falls Ol and Gas Field Station
From Deputy State Director, Division of Resources
Subj ect : Revi sed Procedures Under the New Drai nage Regul ations

The final rule that revises the drainage regul ati ons was published in the
Federal Register, Volunme 66, No. 7, Wdnesday, on January 10, 2001, under
pages 1883-1894. These regulations were to be effective on February 9, 2001
however, in accordance with the menorandum of January 20, 2001, fromthe
Assistant to the President and Chief of Staff, entitled “Regul atory Review
Plan,” 66 FR 7701 (January 24, 2001), the rule was tenporarily delayed for 60
days. The Secretary of the Interior has reviewed the final rulemaking and is
rescinding fromthe final rule, the “Joint and Several Liability” provision
(43 CFR 3162.2-7). This regulation was to clarify the situations wherein nore
t han one person holds undivided record title/operating rights interest in the
portion of the |ease that is subject to drainage. However, a Federal Register
Noti ce re-opened the “Joint and Several Liability” provision (43 CFR 3162.2-7)
for coment until June 11, 2001, with a proposed effective date of

August 10, 2001. The rest of the final rule went into effect April 10, 2001

The final rule clarifies the responsibilities of the oil and gas

| essee/ operating rights owner for protecting Federal and Indian oil and gas
resources fromdrainage. It specifies when the obligations of the

| essee/ operating rights owner to protect against drainage begin and end;
clarifies what steps to take to deternmine if drainage is occurring; and
specifies the responsibilities of assignors and assignees for reclamation and
ot her | ease obligations.

Wth the inplementation of this final rule, sone of the current drainage
procedures need to be revised. This IMclarifies those changes and

est abl i shes new procedures regarding how we will inplenent these changes.
Through the years, we issued various instruction nmenoranda regarding the

drai nage program This IMw |l supersede sone of those instructions; however,
the majority will continue to remain in effect.



1. Who is responsible for protecting lands from drainage?

The regul ati ons have been revised to identify that both the | essee/operating
rights owner as being responsible for protection fromdrainage of their

Federal or Indian |ease. Therefore, all correspondence should be sent to both
parties.

2. Does the final rule change how drainage cases are established?

The final rule does not change any of the procedures currently in place for
establ i shing a drai nage case. Drainage cases will continue to be established
t hrough the use of public sources when the conpletion of a well occurs

adj acent to either |eased or unl eased Federal or Indian |ands.

3. Will we still be required to send an initial notification letter after a
drainage case is established?

You will no | onger have to notify a | essee/operating rights owner when a
producing well is conpleted on | and adjacent to a Federal or Indian |ease. In
accordance with 43 CFR 3162.2-9(b), it will be the | essee/operating rights
owner obligation to notify the BLM |If the | essee/operating rights owner has
an interest in the draining well, he nmust notify the BLMwi thin 60 days after
conpletion of a drill stem production, pressure analysis, or flow tests of
the well. However, if the |essee/operating rights owner has no interest in
the well, he must notify the BLMwithin 60 days after well conpletion or first
production reports for the draining well are filed with either BLM State O
and Gas Conmi ssions, or regulatory agencies and are publicly avail abl e.

4. What information is required in the notification letter from the
lessee/operating rights owners?

The | essee/ operating rights owner rmust inform BLM of his plan to either
protect the | ease fromdrainage, or denonstrate that a protective well would
not be economic. |If the |essee/operating rights owner does not have
sufficient information to submit a plan, he nust explain in the notification
letter to the BLM when he will be able to provide such a plan.

5. Who is responsible to analyze and evaluate if the Federal/Indian lease is
being drained by an offending well?

This is a major change fromthe ol d drai nage procedures. In accordance with
43 CFR 3162.2-9(a), the | essee/operating rights owner is responsible to

anal yze and evaluate informati on and nake the necessary cal culations to
determ ne: (1) the anpbunt of drainage from production of the draining well;
(2) the amount of mneral resources which will be drained fromthe Federal or
Indian |l ease during the life of the draining well; and (3) whether a
protective well would be economic to drill. Qur responsibility is to review
the anal ysis provided by the | essee/operating rights owner and deternmine if it
i s reasonabl e or not.

6. How should BLM monitor drainage cases?

Since the BLM may not always be notified by the | essee/operating rights owner
each Field Ofice should establish a tickler or nonitoring systemthat enables
it totrack, if the information needed fromthe | essee/operating rights owner
required by the regulations is received. If the information is not received



as required under 43 CFR 3162.2-9(b), you nust request the | essee/operating
rights owner to subnmit an analysis denponstrating whether drainage is or is not
occurring fromhis federal or Indian | ease as required under 43 CFR 3162. 2-
9(d). Attachnment 1 is a sanple letter that should be used in such requests,
if the draining well is conpleted on an adjacent spacing unit. This letter
may al so be nodified by the Field Ofices to request specific information
needed in the analysis. Also, if you do not receive a response to this
letter, the | essee/operating rights owner must again be notified and pernmitted
30 days to provide a response. This second request |letter should al so
identify that failure to conply may result in our taking action in accordance
with 43 CFR 3163.1(a)(2).

7. What letter should 1 send to the lessee/operating rights owner if the
draining well is completed within a spacing unit?

You should send a communitization agreenent demand letter, if the draining
well is conpleted within a spacing unit.

8. Are there any changes to the current procedures regarding approval of
lease assignments/transfers if a drainage case has been established on the
lease?

The Field Ofices will no longer be required to foll ow the procedures

est abl i shed under Montana | M MI-96-043, dated May 8, 1996. These procedures
were established in order to ensure that if drainage was identified prior to
| ease acquisition, the new assignee woul d be of fered an opportunity to either
agree or decline to assune the drainage liability. The final rule (43 CFR
3162.2-13) clarifies that the | essee/operating rights owner is liable for al
drai nage obligations accruing during the period that he owned the | ease.

9. Who has the liability in cases where an assignment occurs?

The transferor renmains liable for obligations that accrued prior to | ease
transfer, including conpensatory royalties. However, the new | essee/ operating
rights owner will be liable for all drainage obligations; e.g., paynment of
conpensatory royalty, or drilling a protective well, fromthe effective date
of the transfer and during his tenure of the |ease.

10. Will the Field Offices still be required to enter the 221 (drainage
identified) action code from LR2000?

The Field Ofices will still be required to enter the 221 action code into
LR2000. Since the public can access LR2000 fromthe Internet, this action
code will indicate to the public that the | ease is undergoi ng drai nage review

The Field O fice should enter the 221 code when: (1) notice of the drainage is
received fromthe | essee/ operating rights owner, (2) when BLMnotifies the

| essee/ operating rights owner that he rmust conmply with 43 CFR 3162.2-9(b), or
when the case is established, whichever is earliest. In addition, the 221
action code does have a correspondi ng Action Remarks colum that can al so be
used to identify additional information such as the well status; i.e., shut-
in, waiting on pipeline. However, the 221 action code needs to be renoved
from LR2000 when a drai nage cases affecting a |lease is closed. |If
conpensatory royalty is assessed, you need to renove the 221 action code from
LR2000 and enter the 062 action code (conpensatory royalty assessnent).

11. Have there been any changes to appeals on drainage decisions?

Under the ol d drainage rule, any adversely affected party had the right to



file a State Director Review (SDR) request. However, the final rule allows
the | essee/ operating rights owner to appeal a drai nage decision to either the
State Director or the Interior Board of Land Appeals (IBLA). If the

| essee/ operating rights owner intends to file an appeal, you shoul d encourage
filing of an appeal with the State Director. The advantage of filing an
appeal with the State Director is that the | essee/operator rights owner can
receive a final ruling on the drainage case within 10 days upon filing of an
appeal. In addition, if the | essee/operating rights owner does not agree with
the State Director’s decision, he may still appeal to the IBLA  Foll ow ng
this process, the | essee/operating rights owner would have two appeal rights.
Attachment 2 provides the | anguage that should be included in any final

dr ai nage deci sion.

If you have any questions, please contact Pascual Laborda, at (406) 896-5102.
Si gned By: Thomas P. Lonnie
Aut henti cated By: Rosetta Dei nes
2 Attachments
1-Sanple Letter (1 p)
2- Revi sed Appeal s Language (1 pp)
Distribution w attnms.
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SAMPLE LETTER

(Date) €
Certified Mail - Return Receipt Requested

CGent | enmen:

As | esseel/ operating rights ower of record under (Federal) (Indian) oil and

gas | ease , you are required to protect the |ands on your |ease from
dr ai nage.
A well has been conpleted for production inthe (nanme) For mati on
on (date) . with an initial potential of . The wel |
is known as the , located inthe _ 1/4 _1/4 Section ___ , T.

R . County, . The well lies approxinately

"feét (direction)

The regul ations at 43 CFR 3162.2-9 (b) require that, within 60 days fromthe
date of actual or constructive notice, you notify this office what action you
will take to protect your |ease from drainage. As of the date of this
letter, you have not notified us of your plans.

As a prudent |essee/operating rights owner, it is your responsibility to
nonitor the drilling of wells in adjacent spacing units and gather sufficient
i nformati on to determ ne whether or not drainage is occurring. It is your
responsibility as required under 43 CFR 3162.2-9(a) to anal yze and eval uate
this informati on and make the necessary cal culations to determne (1) the

amount of drai nage from production of the draining well; (2) the volune of
m neral resources which will be drained fromyour Federal or I|ndian |ease
during the life of the draining well; and (3) whether or not a protective

wel | would be economic to drill.

Pursuant to 43 CFR 3162.2-9 (d), you must provide this office with your

anal ysis as specified under 43 CFR 3162.2-9 (a) within 60 days receipt of this
letter. |If you do not have sufficient information to conduct your anal ysis at
the end of the 60th day, an extension of tine for submtting the analysis nust
be requested.

I f you have any questions, please feel free to contact

Si ncerely,
cc:
Ti ckl er

Attachnent 1



REVI SED APPEALS LANGUAGE

You have the right to request either a State Director Review (SDR) of this
deci sion pursuant to 43 CFR 3165.3 or to directly file an appeal to the
Interior Board of Land Appeals (IBLA) pursuant to 43 CFR Part 4 and Subpart
1840. We woul d encourage you to file an appeal with the State Director. The
advantage of filing an appeal with the State Director is that the

| essee/ operator rights owner can receive a final ruling on the decision within
10 busi ness days upon filing of an appeal. |If adversely affected by the State
Director’s decision, it can be further appealed to | BLA

If filing an SDR request, all supporting docunentation, nust be filed with the
Montana State Office, State Director (920) at P.O Box 36800, Billings,
Montana 59107 within 20 busi ness days of your receipt of this decision. |If
adversely affected by the State Director's decision, it can be further
appeal ed to the I BLA pursuant to 43 CFR 3165.4, 4.411, and 4.413. Should you
fail to request tinely a SDR, or after receiving the State Director's
decision, fail to tinely file an appeal with the I1BLA, no further

adm nistrative review of this decision will be possible.

If filing an appeal of this decision directly to the IBLA in accordance with
the regul ations contained in 43 CFR 4.400 and subpart 1840, a Notice of

Appeal must be filed in this office at the aforenmenti oned address within 30
days fromrecei pt of this decision. A copy of the Notice of Appeal and of any
statenment of reasons, written argunments, or briefs nust also be served on the
Ofice of the Solicitor at the address shown on Form 1842-1. It is also
requested that a copy of any statenent of reasons, witten argunents, or
briefs be sent to this office. The appellant has the burden of show ng that

t he Deci sion appealed from is in error

If you wish to file a Petition for a Stay, the Petition nmust acconpany your
Notice of Appeal. A Petition for a Stay is required to show sufficient
justification based on the standards |isted below. Copies of the Notice of
Appeal and Petition for a Stay nust also be submtted to each party naned in
this Decision and to the Interior Board of Land Appeals and to the appropriate
Ofice of the Solicitor (see 43 CFR 4.413) at the sanme time the origina
docunents are filed with this office. |If you request a stay, you have the
burden of proof to denobnstrate that a stay should be granted.

St andards for Obtaining a Stay

Except as otherw se provided by | aw or other pertinent regulation, a petition
for a stay of a decision pending appeal shall show sufficient justification
based on the foll owi ng standards:

) The relative harmto the parties if the stay is granted or denied,

) The likelihood of the appellant's success on the nerits,

) The likelihood of inmediate and irreparable harmif the stay is not
granted, and

(4) \VWhether the public interest favors granting the stay.

—~~—
WN P

Attachnent 2
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